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MVEMORANDUM OPI NI ON

FOLEY, Judge: This matter is before the Court on
petitioner’s notion for recovery of reasonable adm nistrative and

litigation costs pursuant to section 7430 and Rule 231.! This

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect at relevant tines, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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Court ruled in favor of petitioner in McGowan v. Conmm SSioner,

T.C. Meno. 2004-146, and we incorporate herein the facts set
forth in that opinion

Backgr ound

In 1998, petitioner was convicted, pursuant to section
7206(1), of filing false tax returns and, pursuant to section
7206(2), of aiding or assisting the filing of false tax returns
relating to 1991, 1992, and 1993. The convictions were
subsequently affirnmed on appeal and becane final.

On Cctober 15, 1999, respondent issued a 30-day letter to
petitioner proposing incone tax deficiencies and fraud penalties
relating to 1991, 1992, and 1993. Respondent’s 30-day letter
al so advi sed petitioner of his opportunity for review by the
O fice of Appeals. Respondent received a letter frompetitioner,
by mai|l postmarked Novenber 26, 1999, requesting an additional 30
days to respond. Respondent granted the extension, but
petitioner did not respond within the extended period and did not
file a protest to the 30-day letter. By notice of deficiency
dated Septenber 6, 2001, respondent determ ned deficiencies of
$103, 299, $36,968, and $67, 180 and fraud penalties, pursuant to
section 6663, of $77,474, $27,726, and $50,385 relating to 1991,
1992, and 1993, respectively. On Decenber 4, 2001, petitioner
filed his petition with this Court.

I n January of 2002, respondent called petitioner and
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requested an extension to file respondent’s answer and offered
petitioner an opportunity to neet with the Ofice of Appeals.
After respondent filed his answer on January 29, 2002,
petitioner, for the first time, requested adm nistrative revi ew
At the request of the Ofice of Appeals, the appellate conference
was del ayed for several nonths. On May 20, 2002, petitioner
notified respondent and requested that the conference be del ayed.
On June 6, 2002, petitioner informed respondent that petitioner
wanted to reschedul e the conference for July 2, 2002. Prior to
June 30, 2002, petitioner was notified several tinmes about
reschedul ing the conference, but it was canceled indefinitely
because the case was reassigned. Also, during June 2003,
petitioner proposed an offer titled “Settlenment |ssues and Ofer
of Settlenment”, but it was rejected by respondent. On Septenber
8, 2003, the trial was held in Atlanta, Georgia.

On June 21, 2004, in McGowan v. Commi ssioner, supra, we held

that respondent failed to establish that petitioner intended to
evade tax.

On July 26, 2004, petitioner filed petitioner’s notion for
recovery of reasonable adm nistrative and litigation costs. On
August 30, 2004, respondent filed an objection to petitioner’s
notion for recovery of reasonable admnistrative and litigation

costs.
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Di scussi on

A party may recover admnistrative or litigation costs in a
Tax Court proceedi ng when such party has substantially prevail ed
or is treated as the prevailing party. Sec. 7430(a); Rule 231.
Petitioner, however, wll not be treated as the prevailing party
i f respondent establishes that respondent’s position was
substantially justified (i.e., had a reasonable basis in |aw and

fact). Sec. 7430(c)(4)(B); see Pierce v. Underwood, 487 U. S

552, 565 (1988). Respondent’s position on the date he issued the
notice of deficiency and after filing his answer with this Court
is relevant in determ ning whether respondent was substantially

justified. Gant v. Conmm ssioner, 103 F.3d 948, 952 (11th Cr.

1996), affg. T.C. Menob. 1995-374. |In cases where respondent is
substantially justified, the taxpayer may still be treated as the

prevailing party if he makes, pursuant to section 7430(g), a

qualified offer. Sec. 7430(c)(4)(E); Haas & Associ ates

Accountancy Corp. v. Conm ssioner, 117 T.C. 48 (2001), affd. 55

Fed. Appx. 476 (9th Cr. 2003). Except as provided in section
7430(c)(4)(B), petitioner bears the burden of proving that he
nmeets the requirenments of section 7430. Rule 232(e). The fact
t hat respondent | oses an issue is not determ native of the

reasonabl eness of respondent’s position. Wsie v. Conm Ssioner,

86 T.C. 962, 969 (1986).

Petitioner contends that he exhausted all adm nistrative
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remedi es, that he nmade a qualified offer, and that respondent’s
position was not substantially justified. Respondent contends
that his position was substantially justified, that petitioner
failed to exhaust all adm nistrative renmedi es, and that
petitioner did not nake a qualified offer, pursuant to section
7430(g). We agree with respondent.

On the date respondent issued the notice of deficiency and
after filing his answer, respondent based his position on the
followng: (1) Petitioner was convicted, pursuant to section
7206(1) and (2), of filing, aiding or assisting the filing of
false tax returns; (2) petitioner substantially underreported his
incone for the years in issue; (3) petitioner comm ngl ed busi ness
funds with personal funds; and (4) petitioner kept inadequate

books and records. See Wbb v. Comm ssioner, 394 F.2d 366, 378

(5th Cr. 1968)(stating indicia of fraud includes the failure to
report inconme over an extended period of tine), affg. T.C Meno.

1966-81; Wight v. Comm ssioner, 84 T.C. 636, 643-644

(1985) (stating taxpayer’s conviction, pursuant to section
7206(1), is a factor to be considered in determ ning fraud).

Al t hough respondent had a reasonabl e basis for his position, he
sinply did not establish that petitioner had the requisite intent
to evade tax. Thus, notw thstanding the shortcom ngs of
respondent’s case at trial, respondent’s position was

substantially justified.
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Even though respondent’s position was substantially
justified, petitioner may still be treated as the prevailing
party if he makes a qualified offer. Sec. 7430(c)(4)(E). To
qualify, the witten offer nust “[designate] * * * it is * * * a
qualified offer for purposes of * * * section [7430(g)]”. Sec.
7430(g)(1)(C . The regulations further establish that “An offer
is not a qualified offer unless it is designated in witing at
the time it is made that it is a qualified offer for purposes of
section 7430(g).” Sec. 301.7430-7T(c)(4), Tenporary I|Incone Tax
Regs., 68 Fed. Reg. 74852 (Dec. 29, 2003). In addition, the
of fer nmust specify the offered anpbunt of the taxpayer’s
liability; be made during the qualified offer period (i.e.,
begi nning on the date of the first proposed deficiency that
notifies taxpayers of their right to an Appeals conference and
endi ng on the date 30 days before the date the case is first set
for trial); and remain open fromthe date it is made until the
earliest of the date trial begins, 90 days after the offer is

made, or when it is rejected. Sec. 7430(g); Johnston v.

Comm ssioner, 122 T.C 124, 128 (2004).

During the qualified offer period, petitioner nade an offer
to respondent titled “Settlenment |Issues and Ofer of Settlenent”,
but it was rejected by respondent. Petitioner’s offer, however,
failed to make any designation that sufficiently satisfies the

requi renent that the offer was a qualified offer for purposes of



- 7 -
section 7430(g). Thus, petitioner’s offer is not a qualified

of fer, because it fails to neet the requirenents of section
7430(g)(1)(C). Accordingly, petitioner is not entitled to
admnistrative or litigation costs.

Assum ng arguendo that petitioner’s offer was a qualified
offer, petitioner, the prevailing party, would still not be
entitled to recover any admnistrative and litigation costs.
Wth respect to adm nistrative costs, taxpayers who make
qualified offers, pursuant to section 7430(g), may recover only
reasonabl e adm nistrative costs that are “incurred on and after
the date of such offer.” Sec. 7430(c)(4)(E)(iii)(Il). In
addition, all costs incurred after the filing of a petition are
considered litigation costs. Sec. 301.7430-4(c)(3)(ii) and (4),
Exanple (2), Proced. & Adm n. Regs. Petitioner filed his
petition in Decenber of 2001 and made his offer to respondent in
June of 2003. Thus, even if petitioner had nade a qualified
of fer, he would not be awarded any reasonabl e adm nistrative
costs, because it was nmade after he filed his petition with the
Court.

In addition, petitioner would not be entitled to litigation
costs, because he failed to exhaust all adm nistrative renedies.
Sec. 7430(b)(1). Taxpayers cannot exhaust all admnistrative
remedi es

unl ess-- (i) The party, prior to filing a petition in
the Tax Court * * * participates * * * in an Appeal s
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office conference; or (ii) If no Appeals office

conference is granted, the party, prior to the issuance

of a [notice of deficiency,] * * * Requests an Appeal s

office conference * * * and Files a witten protest if

a witten protest is required to obtain an Appeals

of fi ce conference.
Sec. 301.7430-1(b)(1) and (g), Exanple (11), Proced. & Adm n.
Regs. Respondent issued a 30-day letter, which notified
petitioner of his right to have a conference with the Ofice of
Appeal s. Petitioner, however, failed to contest the 30-day
letter, respond within 30 days or the 30-day extension, and did
not participate in an appellate conference prior to the filing of
his petition. Petitioner did request an appell ate conference,
but he requested it after respondent issued the notice of
deficiency. Furthernore, petitioner does not satisfy, pursuant
to section 301.7430-1(f), Proced. & Adm n. Regs., any exceptions
to the requirenent that taxpayers mnmust pursue admnistrative
remedi es (e.g., respondent notifies taxpayer that pursuit of
adm nistrative renedies is unnecessary). Thus, petitioner failed
to exhaust all adm nistrative renedies. Accordingly, even if
petitioner had made a qualified offer, he would not be entitled
to an award of admnistrative or litigation costs.

Contentions we have not addressed are irrelevant, noot, or

meritl ess.

To reflect the foregoing,



An appropriate order will be

i ssued denying petitioner’'s notion,

and decision will be entered for

petitioner.



